PAGE  
6

Of general POSITION SUBJECT further clarification of a crime attempt on the life defense attorney or entity in connection with activities related to the provision of legal aid

A. Reshnyuk

Researcher of the Department

Criminal Law and Procedure

Universities ' National Academy of Management »

Statement of the problem . The problem is the subject of a crime and, in particular , investigated the offense under Art. 400 of the Criminal Code of Ukraine, is one of the least studied . This makes it very relevant, especially during the adoption of the new Code of Ukraine .

Analysis of recent research and publications. These problems in the legal literature have been addressed , such scholars as YM Brainin , VS Orlov , AA Piontkovskii , AM Trainin , V. Taci, SS Yatsenko , PS Matyshevska , AJ Svetlov , VG Pavlov , AA Piontkovskii , IP Mishchuk and others. However, many unresolved aspects of the problem requires some consideration of general issues in this area, without any further investigation may be difficult.

The purpose of the article is to clarify the provisions of general problems of the subject of the crime and, in particular , investigated the offense under Art. 400 of the Criminal Code of Ukraine.

The main results of the study. The problem of the perpetrator and, in particular , the subject of a crime under Art. 400 of the Criminal Code of Ukraine, has a theoretical development of the science of criminal law [ 1, p. 137-147 , 2 , p. 8 , 3 , p. 58 , 4 , p. 1-318 ]. The offender criminal law recognizes the person of sound mind ( man) who has reached the time of committing the crime of a certain age who has committed a socially dangerous act prohibited by the criminal law , and can incur criminal responsibility for it [ 5, p. 348 ]. It should be noted that for the first time in the Criminal Code of Ukraine 2001, Part 1, Art . 18 provides a legal definition of the criminal: " The offender is a person of sound mind who committed a crime under the age from which , in accordance with this Code, criminal liability may occur " [6 ] and the definition of a special subject - Part 2 of Art . 18 Criminal Code of Ukraine " Special offender is a person of sound mind who has committed a crime under the age of which can occur criminal responsibility for the crime , the subject of which can only be a certain person " [ 6]. The absence of any signs of a general, and for the special - special attributes of the perpetrator exclude specific criminal act composition and application to face punishment. These requirements apply to crimes under Art. 400 of the Criminal Code of Ukraine. This importance of the subject of the offense under Art. 400 of the Criminal Code of Ukraine, requires considerable attention to his studies , and in particular the classification of subjects.

An analysis of the legal , philosophical , medical and psychological literature outlined the main theoretical and methodological problems of teaching the subject of crime in the science of criminal law. The study of the literature shows that under the methodology understood primarily on teaching the principles of design , form and methods of research and learning activities , the theory of the structure, logical organization , as well as the methods and tools of this activity [7 , p. 164 ]. Based on these , we should agree with VG Pavlov, the methodology allows to introduce the doctrine of an offense at all, but in our opinion, and on the subject of crime investigated the historical and philosophical, legal and theoretical positions helps to identify the most promising areas of teaching, deeper knowledge of the logic of the existing problems , identify and fix the important priorities in their study [ 4, p. 12]. Therefore, we are convinced that we need in this paper highlight some theoretical and methodological positions of the perpetrator . In addition, the perfect solution to the problem of the perpetrator , under Art. 400 CC of Ukraine is impossible without understanding the theoretical and methodological problems of the study of the perpetrator and discussion on the doctrine of an offense.

First of all, on the way research note again that under the methodology to understand : teaching about the principles of design , form and methods of research and learning activities , the doctrine of logical structure of the organization, as well as the methods and tools of this activity [7 , p. 164 ]. The term " methodology" in the literature in a broad sense is used as a philosophical theory of knowledge techniques [8 , p. 365-367 ]. In a narrow sense methodology when understood set of cognitive tools developed on the basis of universal methodology with methodological value in a particular field of knowledge and practice [9 , p. 13-14 ]. In addition, under the methodology of understanding of principles of scientific research as the methodology determines the extent to which the collected facts can serve and meet the objective knowledge [10 , p. 24].

With enough determination and reasoned approach and conducting an analysis of the legal , philosophical , medical and psychological literature, outline the main theoretical and methodological problems of the theory of the perpetrator in the science of criminal law as well as those that apply to the perpetrator under Art. 400 of the Criminal Code of Ukraine.

Based on the above, it should be noted the fact that the formation of a number of methodological foundations of the doctrine of an offense related to the theory and legal views of Kant, GVF Hegel, Feuerbach , IG Fichte and other scholars of law, which had a great influence on the development of legal thought in Ukraine . Thus, in the philosophy of Immanuel Kant interest is : understanding crime and the person who committed it , the belief that a crime has been committed at the request of the person ( by a decision of the will ) that an offense ( as an individual ) has free will [11, with. 120-137 ]. Instead, according to criminal law theory GVF Hegel : the offender - not just the object of punitive power of the state as a legal entity , will and thought are something only because the will is nothing like thinking that turns itself into an existence while the presence of the will is a common condition incrimination ; sanity as a property of the person who committed the crime indicates that the subject as a thinking being , he knew and wanted to act in a certain way [ 12, p. 89-165 ]. Feuerbach believed that the crime committed is not of sensory impulses , and from the tyranny of free will (as a criminal act of free will ) [13 , p. 16-30 ]. I. Fichte insisted that the offense depends on the free will of man [14 , p. 165 ].

From studies of AA Piontkivsky that criminal Kant's views on the issue of the perpetrator were idealistic , should agree , while this same question GVF Hegel considered on the merits in the abstract rights and views of Feuerbach was anti-historical , that were critical philosophy methodology [14 , p. 17].

Many issues , including that relating to the perpetrator , and recorded in the philosophy of Immanuel Kant, GVF Hegel, Fichte, further developed and studied various legal schools. Thus, the most prominent theorists of the classical school of criminal law that originated in Europe in the second half of the eighteenth - early nineteenth centuries, with Feuerbach had Bindinh K. (Germany ), N. Rossi , A. Harry ( France). In Ukraine, a trend has emerged in the nineteenth and twentieth centuries, and led him Professor AF Kistyakovskyy in Russia, representatives of this trend were MS Tagantsev , ND Sergius . This school of criminal law based on metaphysical anyone or anything is not due to the freedom of liberty and lack of criminal responsibility insane . Opposing the view of the representatives of the anthropological school of criminal law that arose in the late nineteenth century. (founders: Charles Lobrozo , R. Garofalo , E. Ferri et al. ). Based on the methodology of vulgar materialism and positivism , rejecting entirely volitional activities they developed theory of the criminal man. In other words, they argued that the crimes committed , regardless of the social conditions and usually congenital criminals. A sociological school of criminal law (late XIX - early XX stst . ) A. Prince, IJ Foynitskyy and others opposed the recognition of agency offender , insisting that his actions are caused by social factors of crime [15 , p. 30]. In fact they denied institutes of criminal law , the doctrine of the crime , did not hold the difference between the concepts of " sanity " and " insanity ." Criminal act was seen as an act of a reasonable person . Methodology of this school was the philosophy of pragmatism and positivism. They believed that any crime committed by an individual ( man).

If we consider the problem of the study of the perpetrator from the standpoint of methodology of theoretical concepts in Ukrainian and Russian criminal law is concerned, despite the different attitudes to pre-revolutionary national forensic and philosophical theories of criminal law , for the most part they were the only ones that the offender may only be a natural person and opposed the criminal liability of legal persons.

The problem of sanity and insanity of the person who committed the crime , which is one of the basic theory of criminal law on the subject of crime solved by the different schools in different ways. As for the age of the subject as one of its main features , the study was reduced to different classifications of criminal elements, or the consideration of age- from the standpoint of personal characteristics of the offender. Of course , the study of free will, sanity, insanity and other issues related to human behavior in society , it is impossible to prove and solve problems outside of the perpetrator , which is closely related to various institutes of criminal law [16 , p. 115 , 4 ​​, p. 17-18 ].

In historical perspective, we think, is interesting methodological and theoretical analysis of the perpetrator in criminal law and criminal law in the Soviet period of the Soviet Union and its component - the Ukrainian SSR. In our opinion , properly considered YA Krasikov , after the October revolution socialist law doctrine incorporated reactionary position sociological school of law perverted in many ways a classic line [16 , p. 35]. In the early years of the Soviet state attention to the study of the perpetrator on the part of lawyers almost never given . This was due to the fact that criminal law require fundamental changes [4 , p. 18]. During this period, the science of criminal law with new methodological position became solve the problem of rethinking criminal law theories, including those related to the perpetrator .

In the Soviet period, a significant contribution to the theory and methodology of the problems of the perpetrator did scientists JM Brainin , VS Orlov , AA Piontkovskii , AM Trainin , II Karpets , VM Kudryavtsev, NF Kuznetsova , NS Lyeykina , RI Mikheev , V. Taci, SS Yatsenko , PS Matyshevska , AJ Svetlov and others. But due to the lack of a consistent theory of criminal law , consistent theory of an offense, the scientists admitted methodological errors in describing his symptoms. Traditionally, the perpetrator was characterized as one of the elements of the crime [4 , p. 18]. According to AF Shishova in the textbook on criminal law in 1938 was made another methodological error that was expressed that the social nature of the Institute of guilt was seen in " An offense " [15 , p. 87].

Important for understanding the theoretical and methodological problems of the term " perpetrator " was study of Soviet and modern experts in the field of criminal law, philosophical notion of free will in its materialistic sense , and such features of the perpetrator as age, sanity and insanity .

In science, criminal law, as noted earlier, the crime is a necessary and sufficient reason to bring sane person who has committed a crime , subject to the legal age of criminal responsibility. The structural basis of the offense is : the object , the objective side , the subject and the subjective aspect [17 , p. 162].
An important theoretical foundation for the study of the perpetrator is the age set by the law as a factor that determines the onset of criminal liability for acts . Age as a sign of the perpetrator deeply scientists practically not been studied. The complexity of this problem is that it is associated not only with the natural, biological, but also social and psychological characteristics of man that should be considered by the legislator in establishing age limits for criminal responsibility. At certain stages of historical Age, from which came the criminal responsibility was set by the legislator in different ways. Pretty low limits of criminal responsibility stored for a long time .

The general criminal responsibility under the existing Criminal Code of Ukraine reached 16 years , although in practice and theory of criminal law, this question is answered ambiguously. The fact is that for some offenses not specified in the law , criminal liability may occur from 18 or 25 years. This situation is realized when it comes to the special subject of crime. In this regard, it is necessary to cite the criminal law of a specific list of rules providing of criminal responsibility from 18 or 25 years. Of age, we believe , depends on the structure of the offense.

 One aspect of the study of the subject in the theory of criminal law is his responsibility, that is, a mental condition where a person who at the time of commission of the offense could be aware of his actions (inaction) and control them [ 5, p. 204 ].

An important aspect of the study of the perpetrator and, in particular , the subject of a crime under Art. 400 of the Criminal Code of Ukraine, is the study of the complex issues in the science of criminal law and criminology, as the ratio of the concepts of " perpetrator " and " offender " who sometimes identified. The methodological basis of the study of this problem is as in-depth study of the criminal act at different stages of development of our country and improvement of the criminal law in order to more effectively combat crime, including the environmental crime. The concept of " perpetrator " and " perpetrator " though similar, but not identical. In addition, they have a different scope - namely, the concept of " perpetrator " is narrower than the term " offender " [4 , p. 23]. The concept of " perpetrator " is based on specific provisions set forth in the criminal law , and proceeds from the philosophical and methodological assumptions of criminal law theories [4 , p. 23]. " An offense " - is the term criminal who probably defines the legal description of the person who committed the crime , and criminological different from the term " offender " [4 , p. 23]. Instead, " offender " as a three-dimensional concept, revealed through the social nature of the person as well as through a complex set of features, properties , relationships , attitudes, moral and spiritual world , describing her taken in conjunction with the individual characteristics and life facts underlying the criminal behavior [4 , p. 23].

In addition , in respect of the perpetrator is also a problem of its classification. We follow the classification of economic crime, which suggested VK Matviichuk and IO Har on official business division , non-judicial and individuals [18 , p.62 -63 , 19 p. 96-106 ].

Conclusion. Based on the above we can conclude that the above general theoretical approaches to the perpetrator is necessary to study the subject of a crime under Art. 400 Criminal Code of Ukraine , the subject of the offense attempt on the life defense attorney or entity in connection with activities related to the provision of legal aid.
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Решнюк А.В. Загальнотеоретичні положення для подальшого з’ясування суб’єкта складу злочину посягання на життя захисника чи представника особи у зв’язку з діяльністю, пов’язаною з наданням правової допомоги 

У статті розглядаються загальнотеоретичні положення для подальшого з’ясування проблеми суб’єкта складу злочину посягання на життя захисника чи представника особи у зв’язку з діяльністю, пов’язаною з наданням правової допомоги.

Ключові слова: суб’єкт складу злочину, фізична осудна особа, службова особа, не службова особа, захисник, представник особи.
Решнюк А.В. Общетеоретические положения для дальнейшего выяснения субъекта преступления посягательство на жизнь защитника или представителя лица в связи с деятельностью, связанной с оказанием правовой помощи
В статье рассматриваются общетеоретические положения для дальнейшего выяснения проблемы субъекта преступления посягательство на жизнь защитника или представителя лица в связи с деятельностью, связанной с оказанием правовой помощи.

Ключевые слова: субъект преступления, физическое вменяемое лицо, должностное лицо, не должностное лицо, защитник, представитель лица.

Reshnyuk A.V. General theoretical position for further clarification of the perpetrator attempt on the life advocate or representative of a person in connection with the activities related to the provision of legal aid
The article discusses the general theoretical position to further clarify the issue of the perpetrator attempt on the life of attorney or representative of a person in connection with the activities related to the provision of legal aid.
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